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The issue this case presents is whether the congtitutional right to a speedy trid applies
to juvenile proceedings, where, in this case, there was a delay of three years and four months
between the detention of the juvenile and the subsequent adjudicatory hearing. The Circuit
Court for Prince George's County, dtting as a juvenile court, found that there was no denid of
the rnigt to a speedy trid and, therefore, denied the motion to digmiss filed by Thomas J., the
respondent. The Court of Speciad Appeds, following an independent congtitutional appraisa
of the undisputed facts, reversed, determining that Thomas J. had been denied his right to a
peedy trid. We shdl affirm.

l.

Evidence gathered during a police investigation of an attempted robbery led to the arrest
of Thomas J. on January 18, 1996. Later that day, Thomas J. was released into the custody of
his mother (*Mrs. J”) pending further proceedings. Subsequently, a ddinquency petition was
filed on May 2, 1996, but because Mrs. J. and Thomas J. had moved, they did not receive the
summonses issued on May 8, 1996. The summonses were reissued on two occasions, May 28,
1996 and May 30, 1996. As a result of the failed attempts at service by the State, the petitioner,
a writ of attachment was issued on June 24, 1996. This writ was reviewed annudly for three
years, and findly returned on April 22, 1999 - three years and four months after the arrest. At
the adjudicatory hearing on May 20, 1999, Thomas J. filed a prdiminay Motion to Dismiss,
“based upon denial of a speedy trid.”

The State argues that nather the Fourteenth, nor the Sixth Amendment is gpplicable to
juvenile delinquency proceedings, in ligt of the Maryland Juvenile Causes Act (*MJCA”), infra

which dready has in place rigd time limitaions for the commencement of juvenile



proceedings. Moreover, the State argues, Mrs. J. dgned a form release requiring her to
“immediatdy natify the Clerk of the Juvenile Court at the Court House, Upper Marlboro,
Maryland of any new address for [her] or the child.” She falled to do so and, thus, the State
submits, the delay should be attributed to Thomas J.:

“And the fact that there had been an outstanding writ, that is not attributable to us.

We have absolutey no obligation to go out and find him. That is what a writ is

for. That is what a bench warrant is for. In the adult system, we use the bench

warrant. Bench warrants can be outstanding for years. And if they are served,

they are served. Same thing with a writ. The writ works as a bench warrant in

juvenile court.”

Thomas J., of course, sees it much differently. Noting that the form release was not
admitted into evidence, he disputes that Mrs. J. was notified of an afirmative duty to notify the
clerk of the juvenile court of any change of address. Rather, Mrs. J. did what she reasonably
could have by gving the detective in the case her phone number at work, notifying that same
detective of her change of address, and also in notifying the post office of her change of
address. Moreover, even after the move, Thomas J. remained a student in the Prince George's
County Public School System. Arguing that both the Fourteenth and Sixth Amendment of the
United States Conditution should be gpplicable to juvenile proceedings, and that the delay
should be attributed to the State, defense counsel stated:

“I am not aware of what efforts the State made to serve the respondent. But |

would venture to guess that there were esstidly nore.  Had the State's

Attorney’s Office contacted the detective, the detective could have contacted the

mother. Had the State€'s Attorney’s Office or ther investigators gone to the

school, they could have found this man, this respondent. So they are going to

have to judtify the reasons for why they did not serve the respondent.”

Subsequently, Thomas J.’s Motion to Digmiss was denied. Consequently, Thomas J.



noted an apped to the Court of Specid Appeals. The intermediate appellate court reversed the

judgment of the trid court. In re Thomes J, 132 Md. App. 396, 752 A.2d 699 (2000).

Baancing the four factors set forth in Barker v. Wingo, 407 U.S. 514, 530, 92 S. Ct. 2182,

2191, 33 L. Ed. 2d 101, 116 (1972) (assessng legth of the delay, reasons for the delay,
gppellant’s assertion of his right to a speedy trid, and prgudice to the appelant), that court, In
re Thomas J., at 404-12, 752 A.2d at 703-07, opined:

“This length of delay [of more than three years and four months] is especidly
egregious consdering that the opportunity to rehabilitate and treat, the purpose
of our juvenile jusice sysem, was logt during some of the more forméative years
of Thomes'slife”

“[T]he record shows that the State made three attempts to summons Thomas and
his mother, contrary to Thomas's contention that the State made only one
attempt.  Although we recognize that the State probably could have located
Thomas and could have issued the writ of body atachment eerlier, rather than
dlow it to remain outstanding for years, we do not find this case to be déliberate
and knowing inection, but rather, ‘lessthan-diligent action” . . . Because the
State was less than diliget in finding Thomas, we will wegh the Reasons for
Deay factor againg the State, although not heavily.”

* * * *

“It is undisputed that Thomas never asserted his right to a speedy trid, but, rather
made a motion to dismiss at the adjudicatory hearing on May 20, 1999. ‘[A]
defendant’s falure to demand a speedy trid during the period when he was
unaware of the charge, cannot be weighed againg him.” Brady v. State, 288 Md.
61, 69, 415 A.2d 1126, [1130] (1980).”

* * * *

“[1]n this case, Thomas was suddenly detained for an incident that occurred more
than three years before. We place particular emphasis on the fact that Thomas
was fourteen years of age when the incident occurred and he was served with the



writ at the age of seventeen. As we noted above, these three years are some of
the mogt formative years in a person’s life. For a teenager, three years and four
months may seem a lifeime. . . . We therefore find that Thomas suffered at least
some prejudice beyond mere anxiety. . . . [And moreover,] we find that the delay
of over three years reached tha criticd point of being a ‘subdantid’ delay where
apresumption of prejudice arose.”

We then granted the Petitioner’s Petition for Writ of Certiorari, In re Thomas J., 360

Md. 485, 759 A.2d 230 (2000), to address this case of first impression.
.
A.
We have previoudy noted that while “juvenile proceedings are cvil and not crimind in
nature, this does not mean that a juvenile gives up dl rights that a person would be entitled to

in a crimind proceeding.” In re Anthony R., 362 Md. 51, 69, 763 A.2d 136, 146 (2000). The

respondent adopts this premise and asserts (i) a speedy trid claim based on the Due Process
Clause of the Fourteenth Amendment to the United States Congtitution and Article 24 of the
Maryland Declaration of Rights and (i) a speedy trid clam based on the Sixth Amendment to
the United States Condtitution and Article 21 of the Maryland Declaration of Rights.

The Sixth Amendment to the United States Conditution contains protections specifically
granted to a cimind defendant in a crimind prosecution.  Therefore, those rights are properly
asserted by an accused in a crimind prosecution. The Supreme Court has been reluctant to
transfer wholede dl the rights soecificdly granted to the crimind defendant to the juvenile

offender. See McKeiver v. Pennsylvania, 403 U.S. 528, 545, 91 S. Ct. 1976, 1986, 29 L. Ed.2d

647, 661 (1971) (“[tlhe Court has refrained...from taking the easy way with a flat holding that



dl rights condtitutionally assured for the adult accused are to be imposed upon the dtate juvenile
proceeding.”); See dso Inre Gaut, 387 U.S. 1, 30, 87 S. Ct. 1428, 1445, 18 L. Ed. 2d 527, 548

(1967); _Kent v. United States, 383 U.S. 541, 562, 86 S. Ct. 1045, 1057, 16 L. Ed. 2d 84, 97

(1966) (“we do not mean...that the hearing to be held must conform with al of the requirements
of a cimind trid”). Consequently, any federd conditutiond relief Thomas J. is afforded must
stem from aviolation of his due process rights protected by the Fourteenth Amendment.

This Court has aso refrained from holding that dl rights granted to a crimind defendant,
under the Mayland Conditution, dtatutes, and common law, ae applicable in juvenile
proceedings. Neverthdess, our gpproach has differed somewhat from that of the Supreme
Court. Usudly, instead of focusing on the more genera protections under Article 24 of the
Mayland Declaration of Rights, the Maryland cases have determined whether a juvenile
proceeding should be treated as a crimind prosecution for purposes of a gpecfic right

guaranteed by Maryland law. See, e.g., Inre Michad W., 367 Md. 181, 185, 786 A.2d 684, 687

(2001) (“[F]or purposes of the double jeopardy prohibition, a juvenile delinquency proceeding

is treated as a crimind prosecution”); In re Paris W., 363 Md. 717, 724 n.1, 770 A.2d 202,

206 n.1 (2001) (“[W]e are aware of no cases that have interpreted the scope of the right to
counsdl in juvenile proceedings, induding the effective assstance of counsd, any differently

because of the origin of the right’); In re Anthony R., 362 Md. 51, 76, 763 A.2d 136, 150

(2000) (“[W]e hold that the statute of limitations agpplicable to adult crimind misdemeanor

offenses is likewise gpplicable to juvenile offenses in ddinquency actions’); In re Montrail M.,

325 Md. 527, 532-538, 601 A.2d 1102 (1992) (The doctrine of merger under Maryland law,



goplicable in ciming cases, is dso gpplicable in juvenile ddinquency cases); In _re William A.,

313 Md. 690, 698, 548 A.2d 130, 133-134 (1988) (The common law infancy defense is
avalable in juvenile delinquency proceedings, as such “‘juvenile proceedings . . . are criminal

in nature,’” quoting State v. Q. D., 102 Wash. 2d 19, 23, 685 P.2d 557, 560 (1984)). See dso

Berryman v. State, 94 Md. App. 414, 420, 617 A.2d 1120, 1123 (1993) (The “right to a speedy

trid [in juvenile proceedings] is also guaranteed by Art. 21 of the Maryland Declaration of
Rights”); In re Daryl D., 66 Md. App. 434, 440, 504 A.2d 676, 678 (1986), affirmed, 308 Md.
475, 520 A.2d 712 (1987). Accordingly, the state condtitutiona issue in this case is whether
the rignt to a speedy trid, guaranteed by Article 21 of the Maryland Declaration of Rights, is
gpplicable to juvenile ddinquency proceedings.

The State, however, argues that any rights afforded Thomas J. are sufficiently contained
in the MJCA, Md. Code (1974, 1998 Repl. Vol., 2000 Supp.), Courts and Judicial Proceedings

Article, 8§ 3-801 e segq. axdd Md. Rue 11-114' In theory, the datutory scheme

! Section 3-810 (p), in pertinent part, provides:

“(p) Time for filing complaint. — (1) Except as provided in paragraph (2) of this
subsection, within 15 days after a law enforcement officer takes a child into
custody the lav enforcement officer ddl file a complant with an intake
officer.”

After the complaint isfiled, § 3-810 (d) provides:

“(d) Authorization decison. — (1) The intake officer or the local department
may adthorize the filing of a petition if, based upon the complant and the
inquiry, the intake officer or the local department concludes that the court has
juridiction over the matter and that judicid action is in the best interests of the
public or the child.”




provided by the MJCA and Rule 11-114 ought to provide Thomas J. with sufficient protection

Once authorized, a petition should be filed in the folowing manner, in accord with § 3-812 (b)
and (d):

“(b) Peitions dleging delinquency or vidlation of § 3-831. — Pditions dleging
delinquency or violation of § 3-831 of this subtite shdl be prepared and filed
by the State’s Attorney. A petition dleging delinquency dhdl be filed within 30
days after the receipt of a referrd from the intake officer, unless that time is
extended by the court for good cause shown. Peitions dleging that a child is in
need of supervison shdl be filed by the intake officer. Petitions dleging that
a child is in need of assstance dhdl be filed by the local department. If the local
department does not file the petition, the person or agency that made the
complaint to the local department may submit the denid to the Department of
Juvenile Judtice Area Director for filing.

“(d) Applicability of Maryland Rules. — The form of petitions, peace order
requests, and al other pleadings, and except as otherwise provided in this
subtitle, the procedures to be followed by the court, shdl be as specified in the
Maryland Rules”

The gpplicable Maryland Rule, 11-114, in turn, provides in pertinent part:

“b. Scheduling of hearing. 1. Adjudicatory hearing. An adjudicatory hearing
ddl be hdd within sxty days after the juvenile petition is served on the
respondent unless a waver petition is filed, in which case an adjudicatory
heaing ddl be hdd within thirty days after the court’s decison to retan
jurisdiction at the concluson of the waver heaing. However, upon motion
made on the record within these time limits by the petitioner or the respondent,
the adminidraive judge of the county or a judge designated by him, for
extraordinary cause shown, may extend the time within which the adjudicatory
hearing may be hdd. The judge shall state on the record the cause which
requires an extenson and specify the number of days of the extension.

2. Pre-hearing detention or shelter care. If the respondent is in detention or
shelter care, the adjudicatory hearing shdl be held within thirty days from the
date on which the court ordered continued detention or shelter care. If an
adjudicatory hearing is not hdd within thirty days the respondent shdl be
released on the oconditions imposed by the court pending an adjudicatory
hearing, which hearing shdl be hdd within the time limits set forth in subsection
1 of this section.”




aganst any delay of consderable length, but it does not do so. Section 3-812 (d) of the MJCA
provides that the juvenile “procedures to be followed by the court, shdl be specified in the
Maryland Rules” In turn, the applicable Rule, Md. Rule 11-114 provides for the release of any
juvenile in detention unless an “adjudicatory hearing shdl be hdd within thirty days from the
date on which the court ordered continued detention or shelter care.” In addition, that Rule also
provides for the release of any juvenile not in detention or shelter care unless an “adjudicatory
hearing shdl be hdd within Sxty days after the juvenile petition is served on the respondent .

Thus, Rule 11-114 provides protection against delayed juvenile adjudicatory proceeding
in two gpecific circumstances (1) to detained juveniles who are not given an adjudicatory
hearing within thirty days of the court ordered detention or shdter care; and (2) to non-detained
juveniles who are not given an adjudicatory hearing within sixty days after the petition is served
upon them.

In the case sub judice, Thomas J. was not detained and the petition was not served on him
until three years and four months ater his arrest. The statutory and regulatory scheme fails to
provide protection when an aleged juvenile is not detained and has no notice of a petition being
filed Smply because a court conducted an annud writ review and directed it to remain
outstanding does not work to extend the time within which the adjudicatory hearing may be held,
pursuant to Rule 11-114 (b) (1). Indeed, as the respondent’s Brief notes, “there was a delay of
consgderable length, sufficdent to invoke a due process concern, but not one which was
protected by the statute and rule” This belies the State€'s argument that the provisons of the

MJCA ensure prompt adjudicatory hearings to juveniles.  Consequently, we look to the Due



Process Clause of the Fourteenth Amendment and Article 21 of the Maryland Declaration of
Rights, for guidance.
B.
The United States Supreme Court, dbeit in the adult context, determined that a defendant
may assert due process violaions to chdlenge delay both before and after official accusation,
because:

“‘Inordinate delay between arredt, indictment, and trid may impair a defendant’'s
ability to present an effective defense. But the mgor evils protected againgt by
the speedy trid guarantee exig quite apart from actua or possble prgudice to
an accused's defense. To legdly arest and detain, the Government must assert
probable cause to believe the arrestee has committed a crime.  Arrest is a public
act that may serioudy interfere with the defendant's liberty, whether he is free
on bal or not, and that may disrupt his employment, drain his financia resources,
curtall his associations, subject him to public obloquy, and create anxiety in him,
hisfamily and hisfriends.””

United States v. MacDonald, 456 U.S. 1, 7, 102 S. Ct. 1497, 1502, 71 L. Ed. 2d 696, 703

(1982) (quating United States v. Marion, 404 U.S. 307, 320, 92 S. Ct. 455, 463, 30 L. Ed. 2d

468, 478 (1971)). By point of reference, the Due Process Clause of the Fourteenth
Amendment provides, “nor dhdl any State deprive any person of life, liberty, or property,
without due process of the law.” U.S. Const. amend. XIV. In addition, a defendant in this State
is afforded pardld protection through Articles 24 and 21 of the Maryland Declaration of
Rights Article 24 provides “[t|hat no man ought to be taken or imprisoned or disssized of his
frechold, liberties or privileges, or outlawed, or exiled, or, in any manner, destroyed, or
deprived of his life, liberty or property, but by the judgment of his peers, or by the Law of the

land.” Article 21 guarantees aright “to aspeedy trid ... ."



Thomas J. asserts a violaion of due process and speedy trid rights where his right to a
prompt adjudication was delayed beyond three years. Moreover, he contends that “the statutory
and regulatory control of juvenile proceedings is no more the exdusve guarantor of a juvenile's
condtitutiona right to due process than is Md. Code (1957, 1996 Repl. Vol.), Art. 27, § 591 and
Md. Rule 4-271 the exdudve guarantor of an adult's conditutional right to speedy tria.” The

State, however, points to In re Gault, supra, arguing that while the requirement of due process

gpplies in juvenile proceedings, “only a showing of denia of due process warrants dismissal of
juvenile proceedings, and given that Thomas J. was not detained . . . and was responsble for the
ddlay,” hisrights were not violated.

Prior to Galt, proceedings involving juveniles were determined to be unique
proceedings that were not subject to the provisons of ether the state or federa congtitutions
goplicable to cimind cases, and, thus, juveniles did not enjoy the attendant condtitutiona

protections afforded in criminal prosecution of adults. See Kent v. United States, supra, 383

US a 555, 86 S. Ct. a 1054, 16 L. Ed. 2d at 94 (noting that in the juvenile proceedings,
ddinquents had not been entitled to bal, to indiccment by grand jury, to a speedy and public
trid, to trid by jury, to immunity agang sdf-incrimination, to confrontation of ther accusers,

and in some jurisdictions, they are not entitled to counsd); Ex parte Cromwdl, 232 Md. 305,

310, 192 A.2d 775, 778 (1963) (holding that failure to provide bail in juvenile proceedings was
not a violaion of the Federal Conditution). Then, in Galt a 15-year-old boy was committed
as a juvenile ddinquent to the Arizona State Indudtriad School for the period of his minority,

unless sooner discharged by due process of law, by the Juvenile Court of Gila County, Arizona

10



The boy was taken into custody by the county sheriff without notice to his parents. Upon going
to the children’s detention home, where the boy was held, the boy’s mother was oraly advised
that he was there for making an obscene telephone cdl and that a hearing would be held on the
folowing afternoon in Juvenile Court. A petition filed on the hearing day, and not served on
or shown to the boy or his parents, made no reference to the factua bass for the judicid action;
daing only that the boy was a delinquent minor. The complainant was not present a the
hearing, where no one was sworn. The officer stated that the boy admitted making the lewd
remarks after questioning out of the presence of the juvenile's parents, without counsd, and
without being advised of his right to silence; and neither the boy nor his parents were notified
of the boy’s right to be represented by counsd and of the right to appointed counsd if they
could not afford a lawyer. See Gault, 387 U.S. a 5-8, 87 S. Ct. at 1432-33, 18 L. Ed. 2d at 533-
536.

The Court began its decison by examining the higtorica development of the Juvenile
Court system and concluded that “the early conception of the Juvenile Court proceeding was
one in which a fatherly judge touched the heart and conscience of the ering youth by taking
over his problems, by paterna advice and admonition,” but now the “appearance as wdl as the
actudity of farness, impatidity and orderliness -- in short, the essentials of due process --
may be a more impressve and more therapeutic atitude so far as the juvenile is concerned.”
Id. a 25-26, 87 S. Ct. at 1442-43, 18 L. Ed. 2d at 545. Of additional importance to the Court
was the determination that previous:

“Falure to observe the fundamental requirements of due process has resulted in
ingances, which migt have been avoided, of unfarness to individuds and

11



inadequate or ineccurate findings of fact and unfortunate prescriptions of

remedy. Due process of law is the primary and indispensable foundation of

individud freedom. It is the basc and essentid term in the sociad compact which
defines the rights of the individud and ddimits the powers which the state may
exercise.  As Mr. Judice Frankfurter has said: ‘The history of American freedom

IS, in no small measure, the history of procedure” But in addition, the procedura

rules which have been fashioned from the generality of due process are our best

instruments  for the didillation and evaduation of essentid facts from the

conflicting welter of data that life and our adversary methods present. It is these
indruments of due process which enhance the posshbility that truth will emerge

from the confrontation of opposng versons and conflicting data. ‘Procedure is

to law what “ scientific method” isto science.’”

Id. at 19-21, 87 S. Ct. at 1439-40, 18 L. Ed. 2d at 541-42 . (Footnotes omitted).

The Gaut Court then hdd tha “ddinquency” determinations within a state juvenile court
proceeding “mugst measure up to the essentids of due process and fair treatment.” 1d. at 30, 87
S. Ct. at 1445, 18 L. Ed. 2d a 548. Moreover, the Due Process Clause of the Fourteenth
Amendment requires states to observe certain fundamenta rights in connection with juvenile
court proceedings. In s0 holding, the Gault Court specificdly acknowledged that the right to
written notice of the specific charge(s) in advance of the hearing; notification of the right to
counsd, and to agppointed counsd in case of indigence; the privilege againgt sdf-incrimination;
and the right to a hearing based on sworn testimony, with the corresponding right of cross-
examination were condtitutiondly protected rights within state juvenile proceedings.

In In_re Winship, 397 U.S. 358, 364, 90 S. Ct. 1068, 1073, 25 L. Ed. 2d 368, 375
(1970), the Court extended the Gault holding when it hdd that the Due Process Clause of the
Fourteenth Amendment requires that the proof beyond a reasonable doubt standard, applicable
in adult crimina cases, must be applied in the adjudication stage of juvenile proceedings. For

an ingpposite gpplication, however, see McKeiver, supra, 403 U.S. at 545, 91 S. Ct. at 1986, 29

12



L. Ed.2d a 661, where the Court held that a defendant does not have a condtitutiona right to a
jury in juvenile proceedings. Of particular importance to the Court was the determination that
because of the impact a conditutionaly required jury would have on juvenile proceedings,
“fundamentd fairness’ did not require a jury trid. |Id. at 543-51, 91 S. Ct. at 1985-89, 29 L. Ed.
2d at 659-64.

To be sure, the holdings of Gault and Winship teach that the “applicable due process

standard in juvenile proceedings. . .is fundamentd farness” Id. at 543, 91 S. Ct. at 1985, 29 L.
Ed.2d a 659. The Court reiterated that, as the standard is applied, the emphasis is on fact-
finding procedures. Id. The conditutiond protections made applicable to juvenile proceedings

by Gaudt and Windhip (i.e, notice, counsd, confrontation, cross-examination and standard of

proof) naurdly flowed from this emphass.  Noticeably absent, however, from the Gault
decison, and its progeny, is the extenson of the conditutiond right to a Speedy trid,
guaranteed in cimind proceedings, to juvenile proceedings. As we see it, our federd
conditutional inquiry should determine whether the asserted right to a prompt hearing and
adjudication, andogous to a speedy trid guaranteed by the Sixth Amendment, is among the
“essentials of due process and fair treetment” required by Gault?

The United States Supreme Court has yet to address this issue. Moreover, this Court has
never considered the question of whether a juvenile has a condtitutiond right to a speedy trial,?

dthough we have considered the related, though didinct question of the appropriate sanction

2 The Court of Specid Appeds, however, has dedt with the matter. See Berryman v.
State, 94 Md. App. 414, 617 A.2d 1120 (1993).

13



for violation of gSatutes and rules setting time limits in juvenile proceedings. See In re

Anthony, supra, 362 Md. 51, 763 A.2d. 136. In In re Anthony, we held that a satute of

limtaions for a misdemeanor offense in adult proceedings aso applies to juvenile
proceedings. Id. at 73, 763 A.2d a 148. Taking note that the issue in In re Anthony was one of
fird impresson in Maryland, this Court stated that “other jurisdictions have Satutes that make
the generd datute of limitations for offenses agpplicable to juvenile proceedings or their courts
have hdd tha the daute of limitations for crimind offenses are applicable in juvenile
proceedings.” Id. a 71, 763 A.2d at 147. Relying upon the cases from our sster jurisdiction,
Judge Cathell, writing for this Court Sated:

“[w]e hold that, in juvenile proceedings, where the offense would be a misdemeanor

under the purview of section 5-106(a) in an adult crimind proceeding, section 5

106(a) applies to juvenile proceedings, unless there is some other Statute providing

a different period of limitations, in which event the different datute applies in

juvenile proceedings.”®®

Id. at 73, 763 A.2d at 148.

3People In the Interest of M.T. 950 P.2d 669, 670-71 (Colo. App. 1997) (“the
juvenile court may retain jurisdiction over ajuvenile until al orders have been fully
complied with by such person, or any pending cases have been completed, or the statute of
limitations applicable to any offense which may be charged has run, regardless of whether
such person has attained the age of eighteen years, and regardiess of the age of such
person’); Statev. J.C., 677 S.2d 959, 960 (Fla Dist. App. 2™ Dist. 1996); State v. Gammon,
519 A.2d 721, 722 (Me. 1987) (“Limitations upon the commencement of prosecution
agang ajuvenile shdl be the same asthose provided for adults....”); Satein the Interest of
B.H., 112 N.J. Super 1, 5, 270 A.2d 72, 74 (1970) (“The defense of the statute of
limitations, being substantive, should be available to juveniles where the complaint dleges
the commission of an adult crimind or pend offense.”); In the Matter of G.M.P., 909
SW.2d 198, 204 (Tex. App. Houston 1995) (The State may prove that the offense was
committed before, on, or after the alleged date, provided the date proved is a date prior to
the date of the indictment, and is within the Satute of limitations).

14



We commence our andyds of whether a prompt hearing and adjudication in a juvenile
proceeding is among the “essentids of due process and far trestment” by reviewing the case
law of our sigter jurisdictions. Our review reveals that many of our sister jurisdictions have
extended the conditutiond right to a speedy trid to youthful offenders in juvenile proceedings.

In Commonwedth v. Dalenbach 1999 Pa. Super 101, 729 A.2d 1218 (1999), for example, a

juvenile had his hearing podponed, resulting in an eighteen month delay following the filing of
the juvenile petition. There, the court opined:

“The rdaive informdity of juvenile proceedings, as compared to the rigidity of
the rules of the adversariad cimind sysem, reflects the differing gods of the
juvenile sysem, reformation and rehabilitation, as opposed to punishment and
retribution.  The role of the state as parens patriae for the juvenile in delinquency
proceedings further emphasizes the contrast in gods of the two systems. The
date’'s role as protector does not diminae the juvenilés rights to a
“fundamentdly far” proceeding under the due process clause. Rather, in its
protective role the state must consder the importance of time in a developing
child's life in atempting to fashion a successful rehabilitation program for each
juenile  As the juvenile years are marked with dgnificant changes and rapid
development, children experience an acceleration in the passage of time so that,
to a juvenile, one year may seem to be five. To ensure successful rehabilitation,
the reformation program (including punishment) must commence within  a
reasonable time of the child's delinquert act so that the child can comprehend the
consequences of his act and the need for reform. As a result, the concept of
“fundamentd fairness’ in juvenile proceedings would seem to require that at least
some limt be placed on the length of time between the ddinquent act and the
case digposition, including any associated punishment.”

The court fomdly hdd that the rignt to a speedy trid applied to juvenile proceedings.

Ddlenbach, supra, 729 A.2d at 1222.

See ds0 Inre PV., 199 Colo. 357, 359-60, 609 P.2d 110, 111 (1980) (cting to prior

decisons that hdd that certan judidary created rules and legidative enactments which are

premised on fundamental condtitutional rights must, as a matter of fundamentad fairness, be
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applied to juveniles and holding that a statute requiring a speedy trid for adult offenders be

applied to juveniles); Aland v. Clark County Juvenile Court Services, 85 Nev. 489, 492, 457

P.2d 523, 524-525 (1969) (holding that athough Gaut does not expresdy enumerate the right
to a speedy trid as one of the safeguards of due process, the right is axiomatic to the mandates
announced in Gallt and to rule otherwise would emasculate the safeguards that were expressly
enumerated: adequate notice of hearing, right to counsel, right to cross-examination of
witnesses and privilege agang sdf-incrimination — and that to hold otherwise the youthful

offender might never be provided a forum in which to enjoy the basic rights of due process

edificaly granted in Gault). See gererally, In re R.D.F., 266 Ga 294, 301, 466 S.E.2d 572
(1996) (Carley J., concurring) (noting that Gault “required in appropriate dtuations the same
condtitutional standards gpply to juveniles asto adults.”).

In re D.H., 666 A.2d 462 (D.C. App. 1995) (Wagner, C.J), is dso instructive. There,
the court was concerned with the defendant’'s agument that “the twenty-one month interva
between the date of the homicide and the trial violated his due process right to a speedy tria in
that the delay prejudiced his ability to present an adequate defense and deprived him of the
benefit of rehabilitation in the juvenile system.” 1d. a 465. After noting the contentions of the
parties, Chief Judge Wagner determined that “[a] primary god of the juvenile system is
protection of the child through treetment and rehabilitation, a goa best achieved by prompt
dispostion directed toward effectuating it,” and that “the right of the juvenile in the sysem to
a speedy hearing and disposition, consstent with the Statutory purpose, requires due process

protection.” Id. at 472-73. Following courts from other jurisdictions, (i.e., In re Interest of
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C.T.F., 316 N.W.2d 865, 868 (lowa 1982); In re Wefae of J.D.P., 410 N.w.2d 1, 3 (Minn.

App. 1987)), the court then hdd “that a child has a due process right to a fair triad, including a
speedy one, consstent with the Statutory purpose of the juvenile code and consonant with the
protection of the child and the community.” In re D.H., 666 A.2d at 473. Ultimatdy, however,
the Court applied the Sixth Amendment baancing test identified in Barker, supra, to find that
the defendant’s due process rights were not violated.® See dso Inre JJ., 521 N.W.2d 662, 668
(SD. 1994) (applying the Barker factors after holding that the Due Process clause of the
Fourteenth Amendment and Article VI, 8 7, of the South Dakota Condtitution, provide juveniles
with the rignt to a speedy trid); In re C.T.F., 316 N.W.2d 865, 868 (lowa Sup. 1982)
(determining “that the Gault due process test should be applied . . . [becauseg] . . . fundamental
farness requires that juveniles have the right to a speedy trid,” but concluding that, athough
the Barker test is gpplicable under the Sixth Amendment, it “is appropriate for determining
whether a juvenile has been denied the right to a speedy tria under the applicable due process

provisons of both the federal and lowa congtitutions.”).

“ The court noted that “ Congress identified its purposes to be the protection of the
community and the child through treetment and rehabilitation,” and that the “time provisons
are not mandatory . . . apoint further buttressed by the legidative higtory of the juvenile
code.” InreD.H., 666 A.2d at 470.

> The court found particularly telling the fact that the defendant claimed prejudice
but could not make “any proffer showing how any unavailable, unknown witnesses would
have aided his defense nor any efforts that he has made to identify them otherwise,” and the
fact that the defendant “[a]t the time of the commission of the offense and at the time that
the case was dismissed initidly . . . was dready a committed juvenile, and he had another
casepending . . . [and] wasarrested . . . inan unrelated case. .. .” InreD.H., 666 A.2d at
475-76.
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We have stated, supra, that the Gault fundamentd fairness standard requires that we
emphasize its gpplication in the fact finding process. We note that one of the significant
judifications for a speedy trid in the caimind proceeding is the safeguarding of the fact-finding
process, see Barker, supra, 407 U.S. a 521, 92 S. Ct. at 2187 (“[a]s the time between the
commisson of the cime and trid lengthens, withesses may become unavalable or their
memories may fade’). As the Supreme Court of Nevada made clear, without a speedy trid, “a
youthful offender might never be provided a forum in which he could enjoy the basic rights of

due process specificaly granted in Gault.” Piland v. Clark County, supra, 85 Nev. at 492, 457

P.2d a 525. Inasmuch as the rights (adequate notice of hearing, right to counsd, right to cross-
examingion of witnesses, privilege agang self-incrimination and burdens of proof)
soecificaly acknowledged by Gault and its progeny were determined to stem from fundamentd
farness, this Court finds the right to a speedy trid in a juvenile proceeding to be consstent with
the protections enumerated in Gaut. We therefore hold, as a matter of fundamental farness,
that the Due Process Clause of the Fourteenth Amendment and Article 21 of the Maryland
Declaration of Rights require that juveniles be afforded a speedy trid. We decline to engage
in rue meking by daing a specified period that would result in a violation of the right.
Consequently, we rdy on our case lav to determine whether Thomas conditutiona due

process right to a speedy trid has been violated in this case.

The test identified by the Supreme Court in Barker v. Wingo, 407 U.S. 514, 92 S. Ct.

2182, 33 L.Ed.2d 101 (1972), as adopted by this Court for the determination of whether
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violations of a aimindly accused's right to a speedy trid in this state, see Divwe v. State, 356

Md. 379, 388, 739 A.2d 71, 76 (1999), has been violated, provides the standard as to the
application of speedy trid principles to a prompt adjudicatory hearing. When presented with
the amilar issue, courts in our Sster states have arrived at consistent results - the Barker Sixth
Amendment test is gpplicable to juvenile proceedings. For example, in Dadlenbach the court
extended the “fundamentd fairness’ doctrine and held, “[d]fter careful consideration . . . the due
process clause of the 14th Amendment makes goplicable to juveniles a 6th Amendment speedy

trid right in delinquency proceedings.” Dadlenbach, supra, 729 A.2d at 1222.  The court then

applied the four Barker factors and determined that, dthough the delay in the case was

unreasonable, on remand the trid court must find “actud prejudice” 1d. at 1226.

To like effect, P.V. v. Didrict Court, 199 Colo. 357, 360, 609 P.2d 110, 112 (1980),

noted that the purposes behind the speedy trid rule are more important to juveniles than to

adults:

“It is our view that the speedy resolution of juvenile proceedings brings about
more dgnificant benefits to a child and to society than are accrued through
application of speedy trid rules in adult proceedings. Certainly the average
juvenile is far more vulnerable to psychologica harm during the pretria period
than be the average adult would be. In addition, it cannot be denied that a juvenile
auffers equdly with an adult when the delay of proceedings impairs his ability to
present his defense.”

The court then gpplied the four Barker factors:

“In order to determine whether the condtitutiond right to a speedy trid has been
violated, it is necessary to make an ad hoc judgment based on the facts of each
case. Factors to be consdered include length of delay, the reason for the delay,
defendant’'s assertion of the right, and any prgudice to the defendant.
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Necessxily, this ad hoc balancing process is difficult and lacking in
mathematicd precison.”

P.V., 199 Colo. at 361-62, 609 P.2d at 112-13.

Smilarly, the Supreme Court of lowa determined:

“Chaging a juvenile with a ddinquent act results in family stress and causes
concern and anxiety on the part of the juvenile. It often affects the juvenile's
relationships with peer groups, school officids, and other adult authorities. Also,
unreasonable delay may affect the qudity and quantity of evidence presented,
imparing the juveniles defense and preventing a far hearing.  Fndly, in the
event the juvenile is found to have committed the ddinquent act, the delay may
be detrimenta to the youth’ s rehabilitation.

“We bdieve the Barker test is appropriate for determining whether a juvenile has
been denied the right to a speedy trid under the applicable due process
provisons of both the federd and lowa conditutions. Its application, however,
should take into consideration the differences between adult crimina
prosecutions and juvenile delinquency proceedings.”

In the Interest of C.T.F., 316 N.W.2d 865, 868-69 (Iowa 1982).

We too adopt the Barker test in order to determine whether the respondent’s

condtitutiond right to a speedy trid has been violated in the case sub judice.

In Barker, the United States Supreme Court adopted a four-part balancing test to
determine whether an accused has been denied the right to a speedy trid under the Sixth
Amendment. The factors identified to be considered are: (1) the length of delay; (2) the reason
for the delay; (3) the assertion of the right to a speedy trial by the accused; and (4) the prejudice

to the accused reaulting from the delay. See Barker, 407 U.S. a 530-532, 92 S. Ct. at 2192-
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2193, 33 L. Ed. 2d at 117-118; Divver, supra, 356 Md. at 388, 739 A.2d a 76. “Until there is
some delay which is presumptively prgudicia, there is no necessity for inquiry into the other

factors that go into the balance” State v. Henson, 335 Md. 326, 333, 643 A.2d 432, 425

(1994) (quoting Barker, 407 U.S. at 530, 92 S. Ct. at 2192, 33 L. Ed. 2d a 117). Once the

exigence of a presumptively prgudicid delay has been determined, “none of the four factors
[i] ether a necessary or sufficient condition . . . [r]ather they are related factors and must be
considered together with such other circumstances as may be rdevant.” Divver a 394, 739

A.2d a 79 (quoting Epps v. State, 276 Md. 96, 107, 345 A.2d 62, 70 (1975) (quoting Barker,

407 U.S. at 533,92 S. Ct. at 2193, 33 L. Ed. 2d at 118)).

1 Length of Delay
As previoudy dated, the length of delay factor is a triggering mechanism and is not
necessaxily, in and of itsdf, auffident to compe dismissd. What may seem, on its face, an

outrageous delay may, indeed, be deemed reasonable. See eq., Barker, 407 U.S. at 533-36, 92

S. Ct. a 2193-95 33 L. BEd. 2d a 118-120 (holding delay of five years not violative of

conditutional right to speedy trial); State v. Bailey, 319 Md. 392, 415, 572 A.2d 544, 555

(1990) (deciding “the various periods of delay [amounting to two years and nine days] in this

case do not mount up to a denid of any conditutiond right.”); Wilson v. State, 281 Md. 640,

651, 382 A.2d 1053, 1062 (1978) (“Applying the bdancing test by assessing the four factors
rdevant in delermining whether Wilson was deprived of his right to a speedy trid in the
circumgtances of the delay here, [four years and two months] the concluson that he was not

denied the right is crystal clear.”); cf. Epps, 276 Md. at 111, 345 A.2d a 72 (delay of one year
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and fourteen days was “sufficiently inordinate to conditute a ‘triggering mechanism’ to engage
in the * sengtive balancing process ™).

“For speedy trid purposes the length of delay is measured from the date of arrest or
filing of indictment, information, or other forma charges to the date of trid.” Divwe at 388-

89, 739 A.2d & 76 (qting State v. Gee, 298 Md. 565, 569, 471 A.2d 712, 714 (1984)). In the

case sub judice, the date of arrest was January 18, 1996 and the date on which the writ was
returned was April 22, 1999. Thus, the delay of three years and four months raises a
presumption of prgudice and is of sufficient duration to trigger a congderation of the

remaining three dements of the Barker analyss.

2. Reason For Delay

“Closdy related to length of delay is the reason the government assigns to judtify the
delay . . . [and] different weights should be assgned to different reasons” Barker, 407 U.S. a

531,92 S Ct. at 2192, 33 L. Ed. 2d at 117. By way of guidance, the Barker Court provided:

“A ddiberate atempt to delay the trid in order to hamper the defense should be
weighed heavily agang the government. A more neutra reason such as
negligence or over-crowded courts should be weighed less heavily but
nevertheless should be consdered since the ultimate responsbility for such
crcumgances must rest with the government rather than with the defendant.
Frdly, a vdid reason, such as a mising witness, should serve to judify
appropriate delay.”

Id. a 531, 92 S. Ct. a 2192, 33 L. Ed. 2d a 117 (footnote omitted); accord Divver, 356 Md.

at 391, 739 A.2d at 78; Bailey, 319 Md. at 412, 572 A.2d at 553.

In Baley, 319 Md. at 412, 572 A.2d at 553 (quating Jones v. State, 279 Md. 1, 6-7, 367
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A.2d 1, 56 (1976)), this Court discussed “different weights’ and “different reasons’ when

discussing reasons for delay. There we said:

“‘[A] continuum exists whereby a ddiberate attempt to hamper the defense would
be weighed mogt heavily against the State, a prolongation due to the negligence
of the State would be weighed less heavily againgt it, a dday caused by a missng
witness might be a neutral reason chargeable to neither party, and a delay
atributeble s0ldy to the defendant himself would not be used to support the
conclusion that he was denied a speedly trid.’”

To be sure, we noted in Divver, supra, 356 Md. at 391-92, 739 A.2d at 78, that the delay of
twelve months and sixteen days was dtributable to the falure of the Didrict Court to assign the
case for trid earlier, and dthough that court was understaffed, “[a]ssigning cases for trid is the
obligation of the State . . . . [and] the entire delay is weighed againgt the State . . . dthough not
as heavily as it would were this a case in which the delay was purposeful, in order to hamper the

defense”

In the indant case, the State assarts that the reason for the delay is “soldly attributable
to Thomas J. and his mother, who moved shortly after Thomas J’s ddinquent acts without
providing notice of ther new address.” It contends that Thomas J. and his mother had an
dfirmaive duty to notify the court of the change of address;, Mrs. J. sgned a form when
Thomas J. was released into her custody, requiring notification of any change of address.
Thomas J., however, asserts no such afirmative duty was present and that his mother properly

notified the person with whom she was in contact, in a reasonable manner when she,

“provided a change of address to the Post Office and the police, and gave the
detective in the case information about where she worked, which remained
unchanged after the move. With only minimad effort, Thomas argues, the Stae
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could have located him ether by: (1) contacting his mother a work, or (2)
searching the database of pupls within the Prince George's County school
system in which Thomas remained after the move.”

In re Thomas J,, 132 Md. App. at 405, 752 A.2d at 703. (Footnote omitted).

There is no evidence in the record of this case that the State intended to hamper the
defense of the respondent. Nor is there any evidence that the respondent or his mother intended
to hide from or dude the juvenile proceedings. But, there is an obligation of the State to at
leest attempt, in a reasonable manner, to locate dleged ddinquents. The State’'s assertion that
the writ serves as a warrant, especidly in lignt of the god of the juvenile satutory and

regulatory scheme is not satisfactory. Indeed, as the respondent called attention to:

“Minmizing the time between arest and dispostion in juvenile deinquency
cases may be especidly criticd because of the natue of adolescence. The
impogition of legd sanctions is essentidly an attempt to teach offenders that
illegd behavior has consequences and that anyone who violaies the law will be
hedd accountable. In order to deliver this message effectively, the juvenile court
process mud fit the unique learning dyle of adolescents. During the years of
adolescence, young people experience many developmental changes, and the
passage of time is often accelerated - for example, three months of summer
vacation may seem like an eernity to a fourteen-year-old. If the juvenile court
takes too long to respond to youthful misbehavior, the corrective impact of the
court process may be greetly curtailed.”

Butts, Jeffrey A., Speedy Trid in the Juvenile Court, 23 Am. J. Crim. L. 515, 525 (1996).

Therefore, because the respondent reasonably kept in contact with the proper authorities
and the State smply relied upon a writ, in lieu of contacting respondents mother or school, we
hold that “a prolongation due to the negligence of the State,” Bailey, 319 Md. at 412, 572 A.2d

at 553, would be weighed, abeit less heavily, againgt the State.
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3. Assartion of the Right

“It is undisputed that Thomas [J] never asserted his right to a speedy tria, but, rather,

made a motion to dismiss a the adjudicatory hearing on May 20, 1999.” In re Thomas J., 132

Md. App. at 407, 752 A.2d a 704. Therefore, ordinaily, this “fallure to assart the right will
make it difficuit for a defendant to prove that he was denied a speedy trial.” Barker, 407 U.S.
at 532,92 S. Ct. at 2193, 33 L. Ed. 2d at 118. But, “a defendant’s failure to demand a speedy
trid during the period when he was unaware of the charge, canot be weghed against him.”

Brady, 288 Md. 61, 69, 415 A.2d 1126, 1130 (1980), rev'd on other grounds, Brady v. State,

291 Md. 261, 434 A.2d 574 (1981) (“Brady 11”). Because there is no evidence that the
respondent was aware that a delinquency petition had been filed, we shdl not weigh this factor
agang him.

4. Prejudice to the Accused

Prgiudice, in respect to the right of a speedy trid, has been defined to include not merely
an “imparmet of defensg’ but [also] “awy threat to what has been termed an accused's
gonificat  stakes, psychologicd, physcd and finencd, in the prompt terminaion of a

proceeding which may ultimatdy deprive him of life, liberty or property.” U.S. v. Dreyer, 533

F.2d 112, 115 (3rd Cir. 1976). It is to be assessed in light of the interests that the speedy trid
conditutiond right was desgned to protect. The Barker Court has expressly “identified three
such intereds (i) to prevent oppressve pretrid incarceration; (i) to minmze anxiety and
concern of the accused; and (iii) to limit the posshility that the defense will be impared.”

Barker, 407 U.S. at 532, 92 S. Ct. at 2193, 33 L. Ed. 2d at 118. We have also, see Balley, supra,
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319 Md. at 415, 572 A.2d at 555, citing Brady v. State, 288 Md. at 66, 415 A.2d at 1129, “made

clear tha Barker expresdy rejected the notion that an affirmative demondration of preudice
was necessary to prove adenid of the congtitutiond right to a speedy trid.” As to the first
interest, prevention of oppressve pretrid incarceration, the respondent was arested and
released into the custody of his mother, dl on the same day of January 18, 1996. Thereafter,
once the writ of atachment was served on April 2, 1999, Thomas J. was detained until his
aragnment on April 22, 1999. He was then released into the custody of his mother once again.

Therefore, like the intermediate appellate court, we do not believe that Thomas J. was

oppressively incarcerated pending the outcome of the juvenile proceedings.

Regarding the second interest, minmizng the anxiety and concern of the accused, the
lack of awareness of any outstanding charges may indicate that the accused was neither anxious
nor concerned. We have, however, recognized that a “sudden awareness . . . [of existing] charges
which had been dismissed the year before, must have generated a response more than mere
awiety . . . . [Defendant] had to be frustrated.” Brady 11, 291 Md. at 268, 434 A.2d at 578.
Here, as we have previoudy indicated, Thomas J. was unaware that a ddinquency petition had
been filed againg him uniil he was served with the writ and suddenly detained for an incident
that was over three years old. At the time that Thomas J. was arrested he was fourteen years of
age and when the writ was served he was seventeen.  Indeed, these three years are some of the

most formetive years in a person’'s life Asindicated in In re Benjamin L., 92 N.Y.2d 660, 667,

708 N.E.2d 156, 160 (1999), “[m|inmizing the time between arrest and dispogtion in juvenile

delinquency cases may be especially desirable because of the nature of adolescence.”
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In the ingtant matter, minimizing the time between arrest and disposition, so as to prevent
axiety and psychologicd harm, was a god chargeable to the State - one which it faled to
discharge. Thomas J, however, has never expresdy asserted the existence of anxiety or
psychologicd harm. The lack of this assartion is tdling, where we have dated a preference for
particularity when daming anxiety and concern. See Bailey, 319 Md. at 417, 572 A.2d at 556
(holding that bad assertion of anxiety and concern have little dgnificance). To be sure,
however, the lack of success of showing a violation of this interest is not dispostive, because
of the three interedts, “the most serious isthe last . . . .7 Barker, 407 U.S. at 532, 92 S. Ct. at

2193, 33 L. Ed. 2d at 118.

Asessing the third interest, limiting the possbility that the defense will be impaired,
we note that it speaks more to presumed prgudice, rather than the actua prgudice to a
defendant’s ability to present an effective defense.  This is because actua pregudice can be

difficult to prove. As the Court of Special Appeals noted, In re Thomas J., 132 Md. App. a

411, 752 A.2d at 706-07, quoting the Court of Appeals of New Y ork:

““In caimind cases, edablishing actua prgudice may be a paticulaly difficult
factor to prove in a speedy trid andyss due to the fact that time's eroson of
exculpatory evidence and testimony ‘can rarely be shown. Determining whether
the juvenilés defense is impared due to a delay may be even more arduous.
Typicdly, a juvenile released by a court with no direction to reappear is unlikely
to gppreciae the importance of teking affirmative steps toward the ultimate
resolution of the case, and is just as unlikely to possess the means and
sophidtication to do so. . . . In a crimina prosecution the sheer length of a delay
Is important because it is likdy that ‘al other factors being equd, the greater the
delay the more probable it is that the accused will be harmed thereby.” The
effects of that kind of delay in the juvenile context may be even more profound.
A jwenile, experiencing the vicisstudes of childhood and adolescence, is more
likdy to suffer from a lack of memory than an adult. A juvenile is less likdy
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than an adult to preserve his or her memory concerning the incident in question,
his or her whereabouts on relevant dates, the identity of potential witnesses, and
vaious other crucid details.  Thus, there is an even greater potentia for
imparment of ajuvenile’ s defense™

In re Benjamin L., 92 N.Y.2d at 668-669, 708 N.E.2d a 161 (interna citations and emphasis

omitted).

This is one of the reasons why we have long recognized that a substantial delay gives rise
to a presumption of prgjudice. In Baley, 319 Md. at 415, 572 A.2d at 555, we said that a delay
of two years and nine days was presumptively prgudicia and “the presumption of prgudice
adways remains a factor to be weighed in the balance, because no one circumstance, such as the
lack of actud prgudice, is controlling in deciding whether the defendant has been denied a

Speedy trid.”

Our sster jurisdictions hold this view as well. See eq., Jackson v. State, 272 Ga. 782,

786, 534 SE.2d 796 (2000) (opining two year delay between arest and date of trid was

presumptively prgudicid); Guaardo v. State, 999 SW.2d 566, 570 (Tex. App. 1999)

(congruing a nearly five year ddlay as being presumptively prgudicid); State v. Kedting, 285

Mont. 463, 471, 949 P.2d 251, 256 (1997) (holding a 270 day delay as presumptively

prgudicial); Tillmon v. State, No. 277, 1994, 1995 Dd. LEXIS 476, a *2 (Del. December 11,

1995) (caegorizing forty month delay as presumptively prgudicid); In re JJ., supra, 521

N.W.2d a 668 (delermining delay between arrest and trid of nearly fourteen months was

presumptively prgjudicid); State v. Austin, 643 A.2d 798, 800 (R.. 1994) (deciding eighteen

month delay was presumptively prgudicid); State v. Tucker, 132 N.H. 31, 32, 561 A.2d 1075,
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1077 (1989) (interpreting ten month delay as presumptively prgudicid); State v. Nihipdi, 64

Haw. 65, 68, 637 P.2d 407, 411 (1981) (finding delay of one year and three weeks

presumptively prgudicid).

The United States Supreme Court has aso recently affirmed that a presumption of

prgjudice increases with the length of dday. See Doggett v. United States, 505 U.S. 647, 655-

56, 112 S. Ct. 2686, 2693, 120 L. Ed. 2d 520, 531 (1992). In Doggett, the Government
cdamed that the petitioner faled to make any dfirmaive showing that the aght and one-haf
year delay weakened his ability to raise specific defenses, didt specific tetimony, or produce
goecific items of evidence. Holding that a petitioner could prevall on a speedy trid clam

predicated upon presumed prejudice, the Supreme Court opined that:

“Barker expliatly recognized that imparment of one€'s defense is the most
difficult form of speedy trid prgudice to prove because time's eroson of
exculpatory evidence and testimony ‘can rarely be shown. And though time can
tilt the case agang either side one cannot generally be sure which of them it has
pregudiced more severdly. Thus, we generdly have to recognize that excessve
dday presumptively compromises the rdiability of a trid in ways that nether
party can prove or, for that matter, identify. While such presumptive prgudice
cannot done carry a Sixth Amendment claim without regard to the other Barker
criteria it is part of the mix of rdevant facts, and its importance increases with
the length of dday.”

Doggett, 505 U.S. at 655-56, 112 S. Ct. at 2692-93, 120 L. Ed. 2d at 531 (citations omitted)

The delay in the case sub judice of more than three years was presumptively prejudicial.
Not only was the time period in excess of those found above, i.e., from ten months to two years,
but it was aso identicd to the time period of forty months found presumptively prgudicid by

the Delaware Supreme Court.
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Based on the foregoing, we conclude that the Respondent’s due process and speedy tria
rights, as guaranteed by the Fourteenth Amendment of the United States Congtitution and
Article 21 of the Maryland Declaration of Rights, were violated when his juvenile proceeding

was not adjudicated until three years and four months after his arrest.

JUDGMENT AFFIRMED, WITH COSTS.
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| respectfully dissent. | do not quarrd with the Mgority with respect to: (1) its reasoning and
concluson extending to juvenile proceedings in Maryland congtitutional due process Speedy tria
protection (Maj. dip op. a 4-21); (2) its reasoning and conclusion that the Barker v. Wingo' factors
supply the appropriate andytica paradigm for condderation of a speedy trid issue in the juvenile
proceeding context (Mg. dip op. a 19-22); or, indeed, (3) much of the Mgority’s weighing of the
Barker v. Wingo factors on the record of the present case (for example, the “length of dday” (M4q.
dip op. a 22-23) and “assertion of the right” (Mg. dip op. a 26) factors). | part company with the
Mgority, however, in its weighing and andyss of the remaning Barker v. Wingo factors and its

resultant conclusion based on the record of this case.

The Mgority’'s concluson as to the weight to be accorded the facts under the “reason for
delay” factor, dthough better gfted than in the Court of Specia AppedsS's opinion (which concluded
that they should be weighted “heavily in Thomas's favor,” 132 Md. App. a 404), should have resulted
in a neutral concluson, rather than one weighed againgt the State, “abeit less heavily” (Mg. dip op.
a 26). In my view, both the State and Thomas J. shared equadly the blame for the delay, to such an

extent that | would not weigh this factor againgt ether party.

At the 20 May 1999 hearing on Thomas J’s motion to dismiss, no witnesses tedtified. The
“facts’ were proffered by Thomas J.’s attorney and the prosecutor and, without objection, accepted
by the Court for purposes of the motion. No documentary exhibits were introduced or formaly

received in evidence, dthough the transcript reflects that the judge and counsd at times reviewed

'Barker v. Wingo, 407 U.S. 514, 92 S.Ct. 2182, 33 L.Ed. 2d 101 (1972).



documents either in the court file or a party’sfile?

The proffer by Thomas J.’s counsel was to the effect that Thomas and his mother moved from
their residence on 23“ Parkway in Forest Heghts to “ancther location within Prince George's
County” three weeks &fter the offense was aleged to have been committed on 18 January 1996. As
a consequence of the move, Thomas changed schools from Benjamin Stoddert Middle School to
Andrew Jackson Middle School in Prince George's County. His mother, the judge was informed,
would have daimed to have supplied her work telephone number to the police detective “in the case.”

She d'so would have tedtified that she provided a change of address to the Post Office*®

Notwithganding that Thomas J’s mother wholly faled to notify the court directly of the
change of resdence address, as it appears she had agreed on 18 January 1996 to do, Respondent
argues that it was entirdy the State's fault that he was not located until 2 April 1999. He ventures that
the State's Attorney faled to contact the police detective “in the case” to learn of the mother's work

telephone number and faled to assgn an invedtigator to check the County school system to find him.

?In addition to the court form signed by Thomas J.’s mother on 18 January 1996 when he was
released to her custody, reference was made to a summons mailed to the address given the court by
Thomas J. and his mother on 18 January 1996. That summons was mailed on 28 May 1996 and
returned by the Post Office with the notation “moved left no address; unable to forward.”

3The proffer did not include when she did this.
“Again, the proffer was silent as to when the Post Office was so natified.

°It isworth taking judicid notice that, at the pertinent times in this case, the U.S. Postdl
regulations provided that, unless requested otherwise, the Post Office forwards mail for 6 monthsto a
change of address after notification. See 39 C.F.R. § 111.5 (Domestic Mail Manual, FO20, § 1.1,
Issue 55, 10 January 2000). If requested, the Post Office will forward mail up to 18 months after
notice.



Indeed, the State may be faulted for merdy dgicking to routine gestures and “paper-pushing” in its

efforts to bring Thomas J. to a prompt adjudication.

By the same token, Thomas J and his mother were not modds of civic reponshility. The
Magority blesses the mother's efforts in “reasonably” keeping in contact with the proper authorities”
Magj. dip op. a 25. The record does not support this characterization. The proffer to the juvenile
court judge did not include when she notified the unnamed detective “in the casg” or when she notified
the Post Office of her change of address. Absent this chronological information, | fall to see how the
label of reasonableness is so quickly bestowed. Of grester moment, however, is the question of
whether the mother notified the Post Office of the address change at dl. The return of the 28 May
1996 summons could be viewed as contradicting that assertion. If one assumed Thomas J.’s mother
informed the Post Office on or about of the date of the move (some three weeks after 18 January
1996, or gpproximately 8 February 1996) and gave no instruction for a longer forwarding period, it
could be inferred reasonably that the Post Office would forward her or Thomas J’'s mail through at
leest August 1996. See n.5, supra. Yet, the Post Office returned the 28 May 1996 summons marked
“unable to forward.” Finally, common sense compds me to question whether a reasonable person,
knowing that her child was subject to juvenile proceedings, would move and fal to notify the court

of her new address (and her son’'s).
| do not purport to engage in fact finding regarding potentidly disputed facts or inferences.
My point is only that the weighing of the “reason for delay” factor should result in no preudice to

ather party. Thereis more than enough blame on this score to share proportionately.

| dso quarrd with the Mgority’s andyds of the “prgudice to the accused” factor (Mg. dip

3



op. a 26-31), to the extent it posits some unexplained degree of weight against the State based on
presumed prejudice to Thomas J. | agree that the record reflects no pre-adjudication incarceration,
no anxiety or concern clamed by Thomas J., and no evidence that his defense was impaired by the
dday. Nonethdess, the Mgority apparently weighs this factor agang the State soldy on the
ephemera concept of presumed prgudice, which, on the record of this case, is a form without
substance. The Mgority legps from legd abstracts (Mg. dip op. a 29-31) identifying the cases and
courts that recognize the existence of this presumption to a concluson that it exists in this case,
premised soldy on the duration of the dday. Even assuming this presumption applies here, largdy
because Thomas J. logt the potentid benefits of a dispostion under our juvenile system of judtice
when he was 14 years old (at the time of the misconduct) rather than at 17 when he was located and
his case tried, | fal to see how the Mgority, in a most conclusory fashion, races from there to the

result of a condtitutiona violation (Mg. dip op. a 29-31).

According to my Barker v. Wingo “score card,” Thomas J. has the better of the threshold
“length of dday” and magnaly the “prgudice’ factors, however, the important “reason for delay”
factor is a “push.” The “assartion of the right” factor is concededly of no significance. On 0 thin a
weighing, | would not find that his right to a speedy trid was abridged. Accordingly, 1 would reverse

the judgment of the Court of Specid Appedls.



